
1/The “Tesoro Debtors’ Estates” (Nos. 08-29769-PGH, 08-29770-PGH, 08-29772-PGH, and 08-29773-PGH)

are substantively consolidated into Lead Case No. 08-29769-PGH.  See Order [D.E. 308/309].  The “Tesoro Debtors,”

and the last four digits of their respective tax identification numbers, are: (i) Ginn-LA St. Lucie Ltd., LLLP – 5632;  

(ii) Ginn-St Lucie GP, LLC – 0983; (iii) Tesoro Golf Club Condo., LLC – 4385; and (iv) The Tesoro Club, LLC – 1917.

See 11 U.S.C. § 342(c)(1).

2/The “Quail West Debtors’ Estates” (Nos. 08-29774-PGH, 08-29775-PGH, and 08-29776-PGH) are

substantively  consolidated  into  Lead  Case  No.  08-29774-PGH.  See  Order  [D.E.  34].   The  “Quail  West  Debtors,”

and the last four digits of their respective tax identification numbers, are: (i) Ginn-LA Quail West Ltd., LLLP – 2397;

(ii) Ginn-Quail West Beach, LLC – 9142; and (iii) Ginn-Quail West GP, LLC – 6313.  See 11 U.S.C. § 342(c)(1).
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UNITED STATES BANKRUPTCY COURT

SOUTHERN DISTRICT OF FLORIDA

West Palm Beach Division

www.flsb.uscourts.gov

In re: CASE NO. 08-29769-PGH

GINN-LA ST. LUCIE LTD., LLLP, et al., All Cases Jointly Administered

Debtors. Chapter 7

_______________________________________/
(4 Cases Substantively Consolidated Under

In re: Lead Case No. 08-29769-PGH)1/

GINN-LA QUAIL WEST LTD., LLLP, et al.,
(3 Cases Substantively Consolidated Under

Debtors. Lead Case No. 08-29774-PGH)
2/

_______________________________________/

TRUSTEE DILLWORTH’S NOTICE OF LATE FILING OF PAPER

PURSUANT TO LOCAL RULE 5005-1(F)(2)

Drew  M.  Dillworth  (“Trustee  Dillworth”),  in  his  capacity  as  Chapter  7  Trustee  for

the Tesoro and Quail West Debtors’ Estates, files this Notice of Late Filing of Paper Pursuant to

Local Rule 5005-1(F)(2) and states as follows: 

1. The attached Notice of Filing Additional Exhibits is filed for consideration at the

hearing scheduled on August 31, 2010, at 9:30 a.m., at 1515 N. Flagler Drive, Room 801,

Courtroom A, West Palm Beach, Florida 33401, to consider Trustee Dillworth’s Motion to Compel

Compliance with Demands for Turnover Pursuant to 11 U.S.C. §§ 521(a) & 542(e) .
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2. Trustee Dillworth was unable to comply with the requirement of L.R. 5005-1(F)(1)

for timely submission of papers in matters already set for hearing due to the following circumstances:

the Additional Exhibits are being submitted in response to factual assertions made by Lubert-Adler

in the submission misleadingly-titled “Berger Singerman, P.A.’s Limited Response in Opposition”

[D.E. 532],  which  was  filed  on  behalf  of  Lubert-Adler  by  Klehr  Klehr  Harrison  Harvey

 Branzburg  LLP  and Berger Singerman, P.A., at 4:25 p.m., two business days prior to the hearing.

Trustee Dillworth respectfully requests that the court consider the attached Notice of Filing

at the above scheduled hearing.

Dated: August 30, 2010 Respectfully submitted,

STEARNS WEAVER MILLER WEISSLER

   ALHADEFF & SITTERSON, P.A.

Attorneys for Drew M. Dillworth,

Chapter 7 Trustee of the Tesoro Debtors’ Estates

and the Quail West Debtors’ Estates

Museum Tower, Suite 2200

150 West Flagler Street, Suite 2200

Miami, Florida 33130

Telephone: (305) 789-3200

Facsimile: (305) 789-3395

I hereby certify that I am admitted to the Bar of 

the United States District Court for the Southern District

of Florida and I am in compliance with the additional 

qualifications to practice in this Court set forth in 

Local Rule 2090-1(A).

By:    /s/  Harold D. Moorefield, Jr.                       

HAROLD D. MOOREFIELD, JR.

hmoorefield@stearnsweaver.com 

MATTHEW W. BUTTRICK

Fla. Bar No. 176028

mbuttrick@stearnsweaver.com 

ANDREW E. STEARNS

Fla. Bar No. 661651

astearns@stearnsweaver.com
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The “Tesoro Debtors’ Estates” (Nos. 08-29769-PGH, 08-29770-PGH, 08-29772-PGH, and 08-29773-PGH)1/

are substantively consolidated into Lead Case No. 08-29769-PGH.  See Order [D.E. 308/309].  The “Tesoro Debtors,”

and the last four digits of their respective tax identification numbers, are: (i) Ginn-LA St. Lucie Ltd., LLLP – 5632;  

(ii) Ginn-St Lucie GP, LLC – 0983; (iii) Tesoro Golf Club Condo., LLC – 4385; and (iv) The Tesoro Club, LLC – 1917.

See 11 U.S.C. § 342(c)(1).

The “Quail West Debtors’ Estates” (Nos. 08-29774-PGH, 08-29775-PGH, and 08-29776-PGH) are2/

substantively  consolidated  into  Lead  Case  No.  08-29774-PGH.  See  Order  [D.E.  34].   The  “Quail  West  Debtors,”

and the last four digits of their respective tax identification numbers, are: (i) Ginn-LA Quail West Ltd., LLLP – 2397;

(ii) Ginn-Quail West Beach, LLC – 9142; and (iii) Ginn-Quail West GP, LLC – 6313.  See 11 U.S.C. § 342(c)(1).

Lubert-Adler is represented by Klehr Harrison and Berger Singerman in Adv. Pro. No. 10-02976-PGH. 3/

Berger Singerman previously represented the Debtors in connection with the initiation of these bankruptcy proceedings.
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UNITED STATES BANKRUPTCY COURT
SOUTHERN DISTRICT OF FLORIDA

West Palm Beach Division
www.flsb.uscourts.gov

In re: CASE NO. 08-29769-PGH
GINN-LA ST. LUCIE LTD., LLLP, et al., All Cases Jointly Administered

Debtors. Chapter 7
_______________________________________/

(4 Cases Substantively Consolidated Under

In re: Lead Case No. 08-29769-PGH)1/

GINN-LA QUAIL WEST LTD., LLLP, et al.,
(3 Cases Substantively Consolidated Under

Debtors. Lead Case No. 08-29774-PGH)
2/

_______________________________________/

TRUSTEE DILLWORTH’S NOTICE OF FILING ADDITIONAL EXHIBITS
IN SUPPORT OF MOTION TO COMPEL COMPLIANCE WITH

DEMANDS FOR TURNOVER PURSUANT TO 11 U.S.C. §§ 521(a) & 542(e)

Drew  M.  Dillworth  (“Trustee  Dillworth”),  in  his  capacity  as  Chapter  7  Trustee  for

the Tesoro and Quail West Debtors’ Estates, files the attached documents as additional exhibits to

his motion to compel the turnover of information and documents from the Debtors’ legal files,

which  the  Debtors’  former  “parent”  companies  have  wrongfully  withheld  from  production.

As explained below, the additional exhibits contradict factual assertions made by Lubert-Adler in

the submission misleadingly-titled “Berger Singerman, P.A.’s Limited Response in Opposition,”

which  was  filed  on  behalf  of  Lubert-Adler  by  Klehr  Klehr  Harrison  Harvey  Branzburg  LLP

and Berger Singerman, P.A.3/
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Although Lubert-Adler still has not yet produced a privilege log identifying the documents

from  the  Debtors’  legal  files  which  have  been  withheld  from  turnover  and  production,

Lubert-Adler  insinuates  in  “Berger  Singerman,  P.A.’s  Limited  Response  in  Opposition”  that

they have withheld documents dating back to the procurement of the Credit Suisse loans in Q2-2006

pursuant to an alleged oral joint interest agreement, which they say was “memorialized” in  the JDA.

Even from the limited documents produced thus far, however, it is more than readily apparent that

the “non-debtors” and the “debtors” they controlled did not have a “joint” or “common interest” in

the procurement of the Credit Suisse loans, or in the subsequent “restructuring initiative” which

purportedly “prompted” the entry of the JDA in May 2008.  To the contrary, at all material times,

the “non-debtors” were using the “debtors” as a vehicle to hinder, delay, and defraud creditors.

Supplemental Exhibit 1 is an email chain from May 2006 forwarding a near-final draft of

a “Memo”  from Lubert-Adler Partners, L.P. to the Lubert-Adler Fund III and IV Advisory  Boards.

It belies the notion that the “non-debtors” and “debtors” had a joint or common interest in the

procurement of the loans.  Rather, as indicated therein, the “objectives” of the transaction included:

• “The removal of all guarantee exposure to Bobby Ginn, Lubert-Adler Fund
III and Lubert-Adler Fund IV,” by “paying off all existing recourse debt” and
replacing it with debt that was recourse only at the Project level; and

• “[The funding of] an immediate dividend” of more than $325,000,000, which
would enable (i) “[t]he immediate mitigation of 100% of the capital risk,
through   the   repayment   of   all   invested   equity   and   bridge   fundings,”
and (ii) “the harvesting of profits” on an “accelerated” basis.

In addition, to make a bad situation worse, although the “Memo” expressed an “inten[t] to reserve

[$75,000,000] of otherwise distributable loan proceeds as a sort of contingency fund that could be

used to ‘balance’ the loans in the event that the Projects collectively fail to perform as anticipated,”

no such reserve was ultimately taken.  Instead, at a time when real estate markets were collapsing,

Lubert-Adler “harvest[ed]” the entire $75,000,000 for itself and the Fund III & IV Investors, 

leaving the Projects and their creditors with a virtual certainty of loss.
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Supplemental Exhibits 2, 3, and 4 are examples of documents which belie the assertion that

the “non-debtors” and “debtors” had “joint” or “common interest” at the time they entered the JDA.

Indeed, they indicate the opposite is true.  The “non-debtors” – and their respective principals – were

actively engaged in an effort to protect themselves against claims which a successor to the “debtors”

would be able to pursue in the contemplated bankruptcy proceeding.

In late April 2008, for instance, as it became harder for Ginn and Lubert-Adler to deny that

they  had,  in  fact,  “doomed”  the  Projects  “to  failure,”  the  Ginn-LA  C.F.O.,  John  P.  Klumph,

sent an email to three Morris Manning partners, asking:

Would you gentlemen please check and see what solvency certificates I have signed
for cs [i.e., Credit Suisse] and if there may be any individual liability that could
possibly accrue?  

Cass, indemnity agreements.

“Cass” – a.k.a. Cassady V. Brewer – promptly replied, “Roger. I am escalating the subject (again),”

and forwarded the email to “Sonny” Morris, with the preface: 

John wants the Rob Gidel strength indemnity agreement.   He has a normal indemnity
agreement from [Ginn Development Company], but it is not guaranteed by
Lubert-Adler like Rob’s.  I do not think we can duck this issue any longer.

Supp. Ex. 2, Email Streams, 04/29/08.

Similarly, later that same year, Ginn-LA “restructuring” counsel strongly advised against

any  pre-packaged  reorganization  plan  which  did  not  include  a  formal  “release”  broad  enough

to cover a “fraudulent conveyance claim” relating to the Credit Suisse loan proceeds “dividend.”

For,  in  counsel’s  words:  (A)  the  Borrowing  Parties  were  “left  insolvent  by  [the]  dividend”;

(B) a Trustee would, therefore, have a “fraudulent conveyance claim” with respect to the “dividend”;

(C) “nonrecourse [does] not mean cannot sue”; and (D) Trustees can “file complaints that are

horrible.”  Supp. Ex. 3, Notes of Telephone Conference, 10/02/08.
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Indeed, on its face, the Ginn  / Lubert-Adler JDA was not the product of an “arms-length” transaction.4/

Between the JDA’s 17 listed “Parties,” there were but two signatories; and the same Ginn-LA representative who signed

on behalf of the “non-debtor” parent companies also signed for the two “debtors.”

-4-
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Ultimately,  however,  Ginn  and  Lubert-Adler  were  unable  to  achieve  a  reorganization

for  the  “Borrowing  Parties”  which  included  the  desired  “release,”  forcing  them  to  settle  for

the  following  provision  in  the  Master  Restructuring  Agreement,  designed  to  limit  the  claims

which could be asserted against any recovery for fraudulent conveyances, etc.:

Waiver of Recovery Regarding Certain Bankruptcy Claims. . . . [I]n the event that the
trustee of the Tesoro and/or Quail West bankruptcy estates is successful in pursuing
actual or threatened litigation against any of the Borrower Released Parties or the
Other Ginn/LA Released Parties, [Credit Suisse] and the [loan participants], on
behalf of themselves and their respective heirs, executors, administrators, successors
and assigns, hereby waive any right to receive any of the proceeds thereof arising
from settlement, judgment or otherwise.

Supp. Ex. 4, MRA ¶ 3(f), 12/19/08.

* * *

In short, the JDA was not the product of an “arms-length” transaction, and ought not be

treated as such.   It was part of a larger effort to defraud creditors, in contemplation of a bankruptcy

proceeding, and should be treated accordingly.4/
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Dated: August 30, 2010 Respectfully submitted,

STEARNS WEAVER MILLER WEISSLER
   ALHADEFF & SITTERSON, P.A.

Attorneys for Drew M. Dillworth,
Chapter 7 Trustee of the Tesoro Debtors’ Estates
and the Quail West Debtors’ Estates

Museum Tower, Suite 2200
150 West Flagler Street, Suite 2200
Miami, Florida 33130
Telephone: (305) 789-3200
Facsimile: (305) 789-3395

I hereby certify that I am admitted to the Bar of 

the United States District Court for the Southern District

of Florida and I am in compliance with the additional 

qualifications to practice in this Court set forth in 

Local Rule 2090-1(A).

By:    /s/  Harold D. Moorefield, Jr.                       
HAROLD D. MOOREFIELD, JR.
hmoorefield@stearnsweaver.com 
MATTHEW W. BUTTRICK
Fla. Bar No. 176028
mbuttrick@stearnsweaver.com 
ANDREW E. STEARNS
Fla. Bar No. 661651
astearns@stearnsweaver.com
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SUPPLEMENTAL EXHIBIT NO. 1
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